PUBLIC CONTRACTSAPPEALSBOARD
Case No. 29

MTA/105/2004 Tender for ‘Design and Constructidrstand at IMEX,
FRANKFURT (Germany) for the Period April 2005 — &2006.

The call for offers for theDesign and Construction of Stand at IMEX, Frankfurt
(Germany) for the Period April 2005 — June 2006h an estimated value of Lm
18,000 (excluding of VAT), was published in the @ovnent Gazette by the Malta
Tourism Authority on 24 December 2004 with the sigdate being the

21 January 2005.

Four offers were received with the most favoureithdp¢he one submitted by Messrs.
Sign It Ltd which managed to gain the highest points, namdBs,9following an
adjudication criteria process wherein many aspeeaisre considered (e.g.
understanding of project and quality of proposate&étivity, MTA's imageand so
forth) by an Evaluation Committee made up of Mrfrégf Cutajar (Chairperson) and
Messrs Marcel Coppini and Leonard Zammit Munro eesipely acting as the other
members.

This Committee formally confirmed in an Internal Merandum addressed to the
Authority’s Chairman, its agreement to award thedex to Messrs “Sign It Ltd. for
the total value of Lm 18,200.00 inclusive of VATdaany other charges that may be
applicable.”

Following the publication of such recommendationgskts.Zaffarese Exhibition
Events Ltdiled an objection with the Director of Contracts 9 March 2005.

The Public Contracts Appeals Board, constituteMofAlfred Triganza, who chaired
the proceedings, and Messrs. Anthony Pavia and iedviscat (Board Members),
met on the % April 2005 to consider this appeal.

The following persons were also present duringstiid hearing:
Zaffarese Exhibitions & Events Ltd
Mr Thomas Farrugia

Mr Benny Zaffarese

Sing It Ltd
Mr Rueben Caruana — Managing Director

Malta Tourism Authority and Evaluation Committee

Dr Simon Tortell LL.D — Legal Representative

Mr Jeffrey Cutajar — Chairman (Evaluation Coihee)
Mr Marcel Coppini — Member (Evaluation Commifte
Mr Leonard Zammit Munro — Member (Evaluation Goittee)
Ms Claire Briffa — Secretary (Evaluation Content)

Page 1 of 5



After the Chairman’s brief introduction, the appell Company’s representative, Mr
Benny Zaffarese, explained the motivation behirgdCwmpany’s objection.

Mr Zaffarese started by stating that they submittemir objection on the basis of the
fact that the Malta Tourism Authority (MTA) did neaomply with the procurement
procedures as outlined in Legal Notice 299/03. &ld that Clause 22 undBart Il —
Rules governing public contracts whose value exxéati?0,000 but does not exceed
the thresholdstipulatesinter alia, that:

“....public contracts required by a Contracting Authy listed in Schedule 2 shall be
issued, administered and determined by the DepaittmeContracts, which for the
purposes of these regulations shall act on betah® Contracting Authority.”..

Thus, he insisted that this tender should not Haeen issued and evaluated by the
MTA’s Evaluation Committee but by the General Cants Committee at the
Department of Contracts.

The MTA'’s Legal Representative, Dr Simon Torteflicsthat the point at issue was to
determine whether the estimated contract value ldhoal inclusive of VAT or not.
Thus, during this hearing it had to be establisivedther VAT should be considered
as part of the contract value or not. He clairtied in view of the fact that the price
was estimated at Lm9, 000 (excluding VAT) for e&otibition over a period of two
years, the tender price did not exceed Lm20,00( arjued that MTA did not
consider VAT as part of the contract value becdd$é was exempt without credit
and did not receive VAT refunds. Furthermore VA&Rswmnot an expense for the
contractor because it was recoverable.

Mr Jeffrey Cutajar said that the Committee agreedward the tender t8ign It Ltd
for the total value of Lm18,200 inclusive of VAT dany other charges that might be
applicable.

Furthermore, MTA’s representatives proceeded bwtpay out that in the Public
Procurement Guidebook issued by the Managementié&ifty Unit it was specified
that ‘Calculations for the estimated contract value sdoalways be net of value
added tax (VAT)

Dr Tortell contended that even the VAT legislatexcluded VAT from the value of
supply and service. He said that the SeventhdbdbgArticle 18] Taxable Value of
the Value Added Tax Act specified th&ixcept as otherwise provided in the other
provisions of this Schedule, the taxable value sfigply shall be the total value of the
consideration paid or payable to the supplier bg thurchaser, the customer or any
other person for the supply, including any subslagctly linked to the provisions of
that supply, but excluding the value added tax gbable under this Act on that
supply.” He also argued that once in the tender it wasifspdhat ‘the tenderer’s
price must not exceed Lm9,000 (excluding VAT) &mhefair’, it was this amount
that should determine whether the value was insxoéLm20,000 or not.

At this stage Dr Tortell pointed out that Mesgaffarese Exhibition Events Ltthd
submitted two offers one of which was over Lm20,G0@ the other was under.
Thus, the argument mentioned by Mr Zaffarese thay twere at a disadvantage
because MTA’s tender exceeded Lm20,000, was no¢cior

Page 2 of 5



During the proceedings, when MTA'’s representatiwtention was drawn to the fact
that the Guidebook presented was in draft formJ @tell declared that it was the last
version available and that it was the same copgrgio participants during formal
training sessions delivered to various Governmeamal similar entities as the MTA,
by Management Efficiency Unit (MEU) officials. Theuthority’s legal representative
was, however, not in a position to specify whethere existed a final version or not.

Mr Zaffarese claimed that when he sought advicenftbe Department of Contracts,
the Director of Procurement had informed him thatdapartmental tenders’ value
was always inclusive of VAT. Thus, he requestedAlppeals Board to summon the
Department of Contracts’ representative as a witnes

At this stage, the Board decided to call to theness stand Mr Edwin Zarb, Director
General Contracts, who, when cross-examined, stifi@dit had always been the
praxis, even under the previous regulations, nantkegPublic Service Procurement
Regulation 1996 that the estimated value of tenders issued faciypements,
including direct orders and Departmental tendersth(bunder Lm20,000), was
inclusive of VAT. However, he said that the newbRuContracts Regulations 2003
contained thresholds applicable for EU contradts, éstimated value of which was
exclusive of VAT. He said that, in accordance vl directives, it was mandatory
to publish such tenders in the Official Journaltled European Union and with the
estimated value net of VAT.

When he was referred to the Guidebook mentiondeegavir Zarb said that both the
Guidebookand Training programmewere commissioned and organised by the
Department of Contracts and that the relative dimtawas applicable to the EU
thresholds included in Schedule 9 of the Publict@ats Regulations, 2003.

In reply to Dr Tortell's remarks regarding the féloat according to VAT legislation,
the value of a supply and service was exclusiv&/AtT, Mr Zarb stated that when
VAT was introduced they had referred the matteofiitcials from the Ministry of
Finance. The latter had replied that the valuedepartmental tenders and direct
orders under Lm20,000 should be inclusive of VAHurthermore, Mr Zarb pointed
out that it was his responsibility to abide by Prcurement Regulations and not by
the VAT legislation.

However, Dr Tortell intervened, insisting that,aocordance with the nature of VAT
legislation itself, VAT was not to be considered @st of the value of supply or
service because it was recoverable by the partitspa-He contended that, irrespective
of who issued the original directives, the praxasvevidently mistaken.

Ms Claire Briffa, at the time Senior Executive lag tMTA’'s CEO’s Office, testified
that before the issue of this particular tendee, Ishd attended a training programme
organised by the Contracts Department. She sat Ithlian experts in the field
delivered the lectures to many participants repri@sg various aspects of direct and
indirect elements of the public service. Ms Britiso claimed that during these
sessions, participants were told that all tendemsluding direct order and
departmental tenders, were to be issued exclusivVA®.

Page 3 of 5



Mr Rueben Caruana, Managing Direct8ign It Ltd testified that when he received a
copy of Mr Zaffarese’s objection, he could not urstiend the purpose of the
objection because in the tender it was specificstiited that the value of the tender
was Lm9,000 (exclusive of VAT). According to Mafliana, it seems that the MTA
did not want to exceed the Lm20,000 budget. Henddi that this objection was not
only prejudicing Malta’s participation in this fabut also adversely affecting the
companies involved.

He alleged that Mr Zaffarese had told him in coefide that he was objecting
because he wanted to give the MTA a hard timeactoal fact, he waited till the very
last day to file the objection. Mr Caruana conththat he was preoccupied because
his company, being the recommended tenderer, leadeponsibility to deliver. Mr
Caruana said that in view of the fact that the ¥eas going to be held between the
19" and 2% April 2005, it was imperative that a decision lken immediately,
because he still needed to send the Stand to Ggrmarhe Chairman PCAB
intervened and drew the witness’ attention to #ne that the scope of this hearing
was to ensure that the proper procedures werenfeticand, albeit fully cognisant of
the urgency of this case, it had to be acknowledhjatithis Board needed to take its
time to evaluate all issues raised and duly foeginion in regard.

Mr Zaffarese said that Mr Caruana failed to mentiwet he himself had told him in
the presence of Mr Thomas Farrugia that he wagyltegated unfairly. He clarified
that such statement was made in the sense thaabeet going to accede to such
injustices.

When cross-examined by Dr Tortell, Mr Jeffrey CatajChairman, Evaluation
Committee, made reference to a detailed letterddadeFebruary 2005, in which he
had explained to him the reasons as to why thestesubmitted by MessiZaffarese
Exhibition Events Ltdvas not recommended for acceptance. He saidhbaward
of this tender was based on the most economicdlarstageous tender in terms of
the selection criteria established in section 4.the tender document. Each criterion
was given a weight as detailed in thealuation Matrixenclosed in Appendix 1 of the
tender document. The tenderer with the highesttpamthis matrix was consequently
awarded the contract.

According to the MTA’s representative, the most artpnt criteria was the
‘understanding of the project’ for which Mesgtaffarese Exhibitions & Events Ltd
submitted two options. However, both of them weat in line with the required
standard. As regards ‘creativity’, the colours useere not in line with MTA’s
corporate image. As far as the price was concerfigdOption 1 the Company
managed to obtain full marks (20%) while for Optbit managed to secure 15% and
both options were within the Authority’s budget.th€r criteria included ‘Technical
specifications’, ‘MTA’s corporate image’ and ‘Supgls credentials’.

He contended that it was clear that Mr Zaffares&snpany never really understood
the Authority’s requirements as regards the ladtpdrticipation in overseas fairs. Mr
Cutajar also placed particular emphasis on thetlfettit was very important for MTA
to offer its client the best service and to paptite with Stands which would reflect
the image it meant to create for itself, the copiaind the particular economic sector
which it represents.

Page 4 of 5



Whilst Dr Tortell stated that he had nothing furthe@ add to what had already been
said, Mr Zaffarese concluded by reiterating thatdeeided to file the objection
because he felt that the MTA were not complyinghwiite procurement regulations
with the consequence that the procedure beingwellbwas conceptually and legally
wrong.

In analysing the evidence given during the hearthg, Public Contracts Appeals
Board placed particular emphasis on:

» the fact that the MTA had acted in good faith amdine with contents of the
Public Procurement GuidebodMFEA/004/003);

» the fact that the praxis followed by the Contrabepartment were at odds
with the methodology advised by the Italian expeitging the training
programme organised by the same Contracts Departmen

» the reference made to ‘thresholds’mage 14of the saméublic Procurement
Guidebookmay have, contrary to what was stated during #erihg, given
rise to a misrepresentation of the true meaningsairit of the term.

The Board also considered Dr. Tortell's plea that concept of value as laid down in
the VAT legislation must also be applicable to tredue referred to in the Public
Procurement Legislation. The Board was not corednahat Dr. Tortell's
interpretation was correct and decided not to adtepplea.

Following a thorough consideration of all the peimhentioned above, the Public
Contracts Appeals Board feels that the Malta Towri8uthority had not acted
incorrectly in this case and therefore decidedsriavour.

Whilst rejecting the appeal lodged by MesZedfarese Exhibition Events Ltthis
Board feels that the objection made was not of i@olfsus nature and as a
consequence decided that the appellant should ib#uesed the amount paid in
lodging the claim.

The evidence given during the hearing clearly risviéeat the notions of the estimated
value for all contracts falling under the threshatdunderstood by the Department of
Contracts and as explained by the Italian Expegsat congruent. This Board,
therefore recommends that this matter should bmea by the Department and the
correct procedure, as needs to be adopted witkingkv reality of Malta’s E.U.
membership, should be circularized to all relevadies to ensure that this problem
will not recur.

Alfred R. Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

Date:  13.04.2005
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