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1.0 Introduction

Objection raised by Messrs ABB Sace S.p.a. (repteddocally by Messrs
Associated Supplies Ltd) against the decision tardwhe tender in caption to
Siemens (represented locally by JRD Systems Ltd).

Present

Public Contracts Appeals Board:

Mr A Triganza Chairman
Mr A Pavia Member
Mr E Muscat Member

ABB Sace/ Associated Supplies Limited (ASL)

Mr Joseph Rizzo Associated Supplies Limited
(ASL)

Mr Alessandro Magnanti ABB Sace SpA.

Dr Norval Desira LL.D. Legal Representative

Siemens AG/ JRD Systems Ltd.
Mr Christopher Cassar Torreggiani JRD Systetds L
Mr Bruno Opitsch Siemens AG
Dr Nicolai Vella Falzon LL.D Legal Representative

Enemalta Corporation
Dr JJ Vella LLD

Witnesses
Mr Joseph V Spiteri DG Contracts
Profs. Robert Ghirlando Ex-Chairman, Enemalta
Corporation)
Eng. Joseph Farrugia Enemalta Corporation
Mr Bruno Opitsch Siemens AG
Dates of Public Hearings
Session 1 17.09.2003
Session 2 08.10.2003



2.0 Appeal

The grounds for ABB Sace SpA’s objection are ppatly the following:

» The offer presented by Siemens AG was not in fudl strict compliance with all
tender specifications

» The specification contained in the Tender documeeitging to the Control and
Protection System were too vague and gave riseriflicting interpretations by
the competing tenderers

» The Adjudicating Committee’s technical analysigtef respective offers did not
include a proper appraisal of ABB Sace’s technidr



3.0 Written Submissions (Salient Parts) : Desira lake Advocates

According to Desira Thake Advocates, writing ondébf Messrs ABB Sace S.p.a.,
as represented locally by Messrs Associated Sigpiieited of Fafner House,
National Road, Blata |I-BajdaThe offer presentecsigmens was not in full and
strict compliance with all tender specifications.

ABB Sace’s legal representatives claimed thatimseof article 4.06.03.01.:

"The DCS Distribution Control Systejrshall be capable of taking corrective action
whenever a Generator
Transformer TRIPS AND the system frequency falblepredefined levels."

This same Atrticle proceeds to explain the correctigtion that the DCS
would be expected to take in the event of suchcanroence - in particular
that:

"If the Generator Transformer Trips due to a priwecTrip, the DCS shall
calculate the loss of Real Power from that GenerBtansformer. It shall
then determine the number of Feeders that neee togped to compensate
for a percentage of this loss of Real Power Geiwgraflhis amount shall
be Operator definable".

According to Dr. Desira, all of the Enemalta repréatives who were summoned to
give evidence during these proceedings, includwty) members of the adjudicating
panel (namely Eng. A Farrugia and Eng J Farrugiayell as Enemalta
Corporation’s ex-Chairman (Profs. R Ghirlando), @ananimous in their expert
opinion that the system, as originally offered lgn$ens, was incapable of taking
such required corrective action. These witnesseldr confirmed that manual
intervention would have been required by Enemadtagnnel so as to render

the system operational. Alternatively, (as wasavaly accepted by

Siemens) additional software would have to be pasel for the same

purpose.

While claiming that Siemens’ offer was not to sfieation, ABB Sace’s lawyers
contended that the German Company had tried toddam in their offer the
potential problem of the alleged nonprequiremenhef'load-shedding”, by
claiming that the "load-shedding solution” was uagd in its original offer, and that
it was only the result of Siemens' representativedility to clarify the matter in
clear English, that lead to the apparent misundedshg in the adjudicating panel's
interpretation of Siemens' offer.

During the proceedings, Siemens' representativetedhthat he was fully cognizant
with the meaning and functions of a SCADA. As ateradf fact, Siemens' offer,
under item 4.06.03, makes a clear distinction betwbe "SICAM SAS" (that is the
Station Controller where the load-shedding solusbauld have been inserted a
priori) and the "SCADA-System". This distinctionatso brought out in paragraph



28 of Siemens' fax of the 8th March 2002 wheredifferent functions of the Station
Controller and the SCADA-System are clearly exmdin

Dr. Desira emphasized the fact that it seems highlikely that Siemens should, in
their vast experience, have made a mistaken ug® gfven an alternative meaning
to) the word SCADA.

The contents of Siemens' concluding letter of ttheJdine 2003, clearly imply that
the load-shedding solution was contained in thdeesr's original offer. Siemens
state that:

"We can realize the desired functions by parametgas in two Substation
Controllers to the price of our original tender eff.

Siemens’ lawyers remarked that in his testimonyy.EnFarrugia confirmed that
such a parameterisation is required in the absehttee SCADA-system, such that
the load shedding solution could be provided diydcom within the Station
Controllers. The solution, Dr. Desira argued, aslfy offered by Siemens, is clearly
distinct from its original offer under 4.06.03 imet it offers the solution from within
the Station Controllers themselves.

In their written submission, Thake Desira Advocatiede that Enemalta
representatives attempted to play down the vitglortance of this missing
specification, by remarking that such a specifaratvas not so indispensable for the
system, and, besides, it could be easily resolvexigh manual intervention by
Enemalta Corporation’s personnel.

Following the submission of the Engineers' initggbort, the adjudicating panel was
of the opinion that all offers had missing and eacltechnical information of items
which are of both major and minor importance t@g thioject. As a consequence,
permission was sought from the Contracts Commitesibmit a detailed list of
guestions to each tenderer.

Dr. Desira reflects on this issue by claiming thiaiong the 29 questions listed by the
adjudicating panel to Siemens, Question 27 stasddlauses 4.05 and 4.06.03.01
of the Specification require that the Load Shedd@obeme be implemented through
the DCS in theénterim commenting and defining the implementation of sadload
Shedding Scheme as imperative. Following the arssreeeived from Siemens, the
adjudicating panel followed up with another remtated 8th April 2002, in which

the panel felt the need to seek further clarifaationly in relation to the
load-shedding requirement.

ABB Sace’s legal representative contends thathaislly likely that the adjudicating
panel would have the felt the need to prolong suchrgent adjudication process, on
a "minor and uncompromising issue"!



ABB Sace claimed that Enemalta’s suggestion tdwesbe omission of such a
requirement, by the manual intervention of the ©@ompon’ s personnel, is in any
case an unacceptable solution due to the fact that:

a. Enemalta Corporation would still need to purchasereate the load-
shedding system (as is suggested in the adjudicptinel's concluding
report of the 15th May 2003);

b. such an alternative solution would, even if caroedl by Enemalta
personnel, lead to the technical problems rais¢darsame concluding
report;

C. such a solution would have been tantamount to migusiemens a

discount on their offer or otherwise varying thaiice offer (since
Siemens would not have been required to provideystem offered by
them under items 4.05 and 4.06.03 of their origofsdr);

d. such a solution would also be untenable in viewheffact that Enemalta
would, ultimately, have been accepting an “iINCOMHAREE system.

Dr. Desira made reference also to the so-calletlimdant system’ as required under
Section 4.0 pf the tender documents entibDestributed Control SystemBuring the
course of the public hearing this system was desdras having an identical stand-
by system that would come into effect in any extbat any part of the first system
would encounter a malfunction. This, accordin@toDesira, requires the
installation of two Station Controllers, with ides&l functional and technical
requirements.

Indeed, evidence submitted during the hearing temdbed some serious doubt
upon whether th@rotection and Control Systeaffered by Siemens does in fact
contain two Station Controllers. To accentuats thct, in Siemens’ letter dated
17th April 2002, ABB Sace’s lawyer places emphasighe fact that the German
Company are offering two alternative solutions, em

» afirst solution that contains only one Station Colfer and redundant
communication ways (in this latter case meaningtthesystem would not
even be 100% redundant, as it would only be limitethe communication
links and connections, but not the Controller fis&d hardware and its
software);

* asecond alternative solution, using two Stationt@dlers, with an
additional computer, hardware, firmware and progrem This latter
solution is defined as containing "considerableitamithl expenditure”.



as a result of which Dr. Desira claims that ithegs more than evidently clear that
Siemens' original offer

» contained only one Station Controller,

* was not 100% redundant, and

» still required parameterisation to resolve the mg$oad-
shedding solution

This interpretation is in fact further confirmedSnemens' subsequent letter of the
4th December 2002 in which Siemens reiterate tiegt &re offering one Station
Controller, wherein they can realize the load-slmegléLinction as explained in their
first solution, contained in their previous corresgence.

However, on the contrary, Siemens’ final and codiclg offer dated 4th June 2003
confirms delivery of the solution with two SubstetiControllers and the load-
shedding function!

In their written submission, Thake Desira Advocagtate that

“This deficiency in Siemens' original offer was unegcally confirmed by the
Director of Contracts, who, in the course of thappellate proceedings, was the
first to admit the justification of our clients'asins for the disqualification of
Siemens' offer, and confesses that the only legallgnissible solution would have
been to issue a fresh call between short-listedassrs. He added, however, that
the Contracts Committee relented to the pressueecesed by Enemalta and "took
the plunge". He does reiterate, moreover thatréhgas nothing normal in this
tendef.

Dr. Desira questioned whether the actions and esigaken by the Contracts
Committee and Enemalta Corporation were, in facfally permissible in view of
the fact that

a. Siemens’ offer did not meet all the specificatiansl functional
requirements listed in Enemalta's tender and fotigypertinent
clarifications whichify Dr. Desira’s opinion brought about the
undoubted result that Siemens' submitted an offeclwis NOT replete
with all requisite specifications, the adjudicatcmmmittee did not have
the necessary legal powers to validate such offer;

b. the adjudicating committee did not even have thegupat
this or any later stage, to negotiate the inclusibany omitted
specification to Siemens' original offer, partiaglyan the light of
Siemens' closing sentence to their letter of thid April 2002 that, "Both
solutions are not contained in our price-offer."

C. rather than disqualify Siemens' offer, the adjutiicacommittee and the
Contracts' Committee acted beyond their legal ps\aad proceeded to



negotiate with only one tenderer, namely SiemeynseQuesting, in the
DG Contracts' letter of thé"dDecember 2002 whether Siemens was
"prepared to provide the proposed Station Contradielution for load
shedding at no additional cost so that the unopemest remains
unchangetl

d. the final decision proposed by the adjudicating cottee in their report
of the 15th May 2003, recommended that negotiati@nspened with the
cheapest tenderer without any price variations.

ABB Sace’s legal representative claimed that Enemrapresentatives even met
round a table to negotiate with Siemens, whichlffrended with Siemens'
acceptance, in their letter of June 2003, to Vvaeyrtoriginal offer by providing
Enemalta with a system which met the prescribedipations.



4.0  Written Submissions (Salient Parts) : Fenech &enech Advocates

Fenech & Fenech Advocates, writing on behalf of leSiemens AG, as
represented locally by Messrs JRD Systems LimitéMial Works’, Cannon
Road, Hamrun claim that according to ABB Sace’slegpresentatives none of
these circumstances have been established anchattes of fact the evidence
submitted during the Appeal proceedings has unegally shown that none of the
above is true and that Siemens did offer a loaddihg solution in their original
tender, so much so that it has been confirmed Hgssthan four of the five
witnesses giving evidence during the Appeal (namdlyJoe Farrugia, Mr Albert
Farrugia, Professor Ghirlando and Bruno Opitsch) stiated that:

* no changes were required to the original offeriefri&ns’ in order to achieve
the load shedding solution;

» there was no amendment to Siemens’ original tefidiealone a “substantial
amendment”);

» there was no price change or discount

From the evidence produced during the Appeal, Sisneentend that it is clear that
the first objection raised by ABB was based on single piece of correspondence, a
letter dated 17 April, 2002 sent by Siemens to the Departmentarit€cts which
must be considered in its proper context, as dier e a chain of correspondence
that ensued the clarificatory exercise commenceithd®yadjudicating committee in
November, 2001.

Siemens’ legal representatives argue that the gporelence shows that, as clearly
explained by Mr Bruno Opitsch, there was a seriisinderstanding between
Enemalta and Siemens with regard to the load shgdutilution provided by
Siemens in its original offer.

The misunderstanding, Fenech & Fenech Advocatesawgs triggered by the
terminology used by Siemens in its original tenoféer to describe the human
machine interface equipment (“HMI”) provided by @iens. In their tender Siemens
refer to this equipment as “HMI or SCADA” . TherteiSCADA is regularly used in
the engineering world to mean a central contralesysat a national or local level,
used to operate and control power distributionesystconnected to it. In their
original tender Siemens offered two station cotersl(SC’s) operated and
controlled by two HMI's or local SCADA systems &sjuested by Enemalta. The
load shedding solution offered by Siemens is pdyfechievable through
parameterisation or configuration in the same HMISCADA) interfaces.



In their submission, Siemens’ legal representatsiate:

“Regrettably, when considering Siemens’ tender dsas&iemens’ answer
(numbered 28) to Enemalta’s clarificatory quest{oombered 27) (vide Docs ‘BO3’
and ‘BO4’ submitted to the Board by Bruno Opits@&hr)emalta misunderstood the
original solution to necessitate connection to iadional SCADA, which, as
indicated in Page 130 of the Specifications, isystinstalled in Malta. Of course,
as confirmed by Mr Opitsch, what Siemens weraniateto in their original offer
was their HMI or_localSCADA systerh

Enemalta’s letter dated ©3\pril, 2002 attempted to clarify this issue butyogave
rise to further misunderstanding. When Enemaka@siemens whether the load
shedding routinecould be programmed in the Station Contrdll&iemens
interpreted the question to imply that Enemaltarditirequire the load shedding
routine to be programmed through the HMI's or ICBGIADA’s as per the original
solution offered by Siemens, but rather directhptigh one or both Station
Controllers connected down the line.

This “alternative” is indeed achievable by Siemestgiipment in two ways, namely
the “alternative solutions” proposed by Siementhair letter dated 7April, 2002.
Of course, both would have required a change totigenal tender offer and hence
Siemens indicated that there may be an additiomee to pay for both
“alternatives”.

The misunderstanding continued. Enemalta tookigne that the solution was
achievable and that therefore subject to Siemenfroong that there would not be
an additional cost, no change or amendment toetidet was necessary and thus
Siemens were fully compliant. The DG Contractsestdhat his view, on the other
hand, was that for Siemens to offer this diffeigaitition at no cost would be
tantamount to a “discount”.

In his testimony the Director of Contracts stateat tvhen, in and around June, 2002
he discussed the load shedding issue with the @e@entracts Committee he was
of the view that given that Siemens were seeminglycompliant on this issue and
given that ABB were also non-compliant on a nundfesther issues, both tenderers
should have been eliminated and the tender redsddieSpiteri stated that at the
time he did not concur with Enemalta’s view thagrBens’ non-compliance was not
material and that in his view the acceptance ofmr&her of the options,

mistakenly put forward by Siemens was tantamouatdgscount on price which was
not acceptable. Enemalta did not concur with tiesw(vide Prof Ghirlando’s letter
received by the Director on th& 4une, 200p

Mr Spiteri also stated that due to “pressure” biaug bear upon him both from
Enemalta (which needed and still needs the 33KMcgear urgently) and from the
Ministry of Finance, he decided to “take the pluhged to accept to retain both
tenderers in the running. In fact, Mr Spiteri afsentioned that this was a “tit-for-
tat” situation wherein both tenderers were givemance to remedy their non-
compliance.
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Both arguments were of course tenable, but it wssraghtly pointed out by
Enemalta at the time that it was unfair to attetoftisqualify Siemens on this score
since at that time ABB itself was (seemingly) n@mpliant on the same score.

In actual fact, of course, it is evident that ituat fact it was the original solution
proposed by Siemens that was finally accepted letatta and therefore there was
absolutely no “amendment” or “discount” ever reqdir

In his evidence, Enemalta Corporation’s ex-Chairnfanfessor Ghirlando, stated
that Siemens’ proposals never contained any probiaimwvas considered to be of a
substantial nature. Enemalta considered that sd&mnhed to be missing was simply
the process of “parameterisation” (or configurafisich in fact is a simple manual
data inputting process which has an insignificarst anplication. Both Mr Joe
Farrugia and Professor Ghirlando confirmed thdheir opinion the whole process
of parameterisation would not take more than a mari of two days if Enemalta
personnel were to do it, whilst Bruno Opitsch fr8memens stated that the process
can be achieved within less than an hour!

ABB Sace claimed that the award to Siemens ougbe tieejected on the basis of a
mistaken belief that this simple process of paramgition was not included in the
tender. According to Siemens it was ampy demotestrénat this is far from the
truth.

ABB'’s first objection is simply that Siemens’ omgil offer_did not provide load
shedding solution, that this solution was only idteat a later stagend at an
additional priceand that Enemalta accepted a “substantial amentnoeBiemens’
original offer. Once it has been proved that Siesrgtid in fact offer a load shedding
solution in its original offer, that there was moendment to Siemens’ offer, that
there was no change in price and no discount, tthisrobjection must be rejected

Fenech & Fenech Advocates contend thatehtertain an objection by ABB relating
to a misunderstanding regarding the load sheddwigtson would be overtly unfair
in circumstances which denote that the very samsamderstanding existed in so far
as ABB'’s own tender was concerhed “ABB were given the opportunity to clarify
that misunderstanding during the review proceedimgdd in November, 2002 even
though those proceedings were only intended taidssthe Busbar problem.
Siemens never had the same opportunity”.

Siemens’ lawyers state that Is today evident and proven that in actual fact
Siemens was never non-compliant and therefore trggenents are solely intended
to unfairly and inequitably penalise a fully congplt tenderer in favour of a

tenderer who is still till this very day non-congsit on a number of issues (vide inter
alia Red 62, Red 79, letter of Prof Ghirlando reeei by Director on ' June, 2002,
Red 94, Red 150 and Red 152) and more expensivé&tamens'

Fenech & Fenech Advocates argue that despite théhiat even after the review
proceedings of November, 2002, ABB Sace wererstitl-compliant on a number of
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other issues, ABB were allowed to proceed to tivel gtage of the tendering
process. At this stage Enemalta and the DG Costreete harbouring the
impression that Siemens were also not technicaltypdiant, albeit on a minor point,
but as far as ABB were concerned there were stillmber of unresolved issues. It
is for this reason that the Director, upon the neg@ndation of the adjudicating
committee, deemed it fit to inform ABB that theacaptance to the third stage was
not to imply acceptance as far as the technicaigations of the tender were
concerned. No similar condition was imposed on $igsn

Fenech & Fenech Advocates stated that ABB Sacetanagd that the tender was
“vague” in so far as the technical specificatioakating to the control and protection
equipment are concerned and that the differencevdeet the specifications and
prices of the two tenderersvas the direct consequence of undefined spectitsti

in the tender which left either tenderer guessingow Enemalta’s actual

requirements

Moreover, ABB Sace maintained that Enemalta weldy* expected to request and
allow explanations and variations layl tenderers and not only by Siemens

In their written submissions, Siemens’ legal repreatives stated thaio evidence
was submitted to prove that the tender specifioatiwere “vague” or “ambiguous”.
Indeed both Mr Joe Farrugia and Mr Albert Farrugiao were involved in the
drafting of the tender testified with regard toithexperience and expertise in the
fields covered by the tender and stated that ttas wot the first tender that they
drafted and that they both had considerable expegien this regard.

Dr. Vella Falzon went on to confute ABB Sace’s mlaihat Siemens were ever
“confused” or “left guessing about Enemalta’s reguients”. The German firm’s
offer was “from the very first instance fully conmgoit with inter alia the Protection
& Control Equipment specifications of the tender.

Siemens, through their lawyers claimed that, if ABBre of the view that the
Control & Protection Equipment specifications weague they had the opportunity
to inquire as to the proper interpretation of thepecifications and could have
availed themselves of the clarification procedumn@®ovided in the Tender
Instructions (vide Clauses 1.1.7 and 1.3 and 1fifieoTender Instructions)

The second part of ABB Sace’s second objectiohas Enemalta was duly expected
but did not request and allow explanations andavamns by all tenderers.

According to Fenech & Fenech Advocatest is overtly not true that the
adjudicating committee did not request clarificasofrom ABB. Indeed it originally
recommended that a list of no less than 22 claifans be sought from ABB ... and
one of these questions was in fact directly relatethe fact that ABB had ‘over-
specified’ in their tendet

Dr. Vella Falzon argued that itis* also not true that ABB were not given the
opportunity to discuss their Control & Protectiomgiipment. Indeed, when the
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Director of Contracts testified about the revievopeedings held in November, 2002
he stated that another issue relating to the lohédsling solution provided by ABB
was also clarified at that meeting. Mr Spiteri alstmitted that at that meeting some
discussion was held with regard to problems the taats Committee was
encountering with Siemens’ tender and it was at tim@eting that Red 76 was
discussed and disclosed to ABB. Evidently, thezgtbe discussions that took place
in the review proceedings held in November, 200&t well beyond discussions on
the busbar problem that ABB had and other issue® aso discussed. The load
shedding solution forms an integral part of the €oh& Protection Equipment and
it is obvious, therefore, that if ABB'’s load shedgsolution was discussed there, the
Control & Protection specifications of ABB’s tendeere in fact discussed during
those review proceedings”

Siemens’ lawyers claimed thaall' allegations made by ABB that Enemalta should
have requested further clarifications are also wmfded as a matter of law. As
testified by both members of the adjudicating catesiand by Professor Ghirlando,
there isno obligation on Enemalta to inquire as to why one tenderer avther is
not compliant with the tender specifications ott@svhy, the clarifications requested
from such tenderer have not been adequately adellessd answered. In fact these
testimonies corroborate the legal position as stateClauses 1.1.9 and 1.2.2 of the
Tender Rule$

Furthermore, Fenech & Fenech Advocates contendsaware Enemalta to have
given ABB further opportunity to address its oveedfication in so far as the
Control & Protection Equipment is concerned, it Wbhave necessitated a situation
where Enemalta would have had to give ABmbther opportunity to make a
substantial amendment to their tender offer, not only in so far as thexhnical
specifications are concerned, batso with regard to price. This would have
necessitated a serious breach of the tender promeddherefore it is not surprising
that Enemalta or the Director of Contracts for timaatter, did not allow it*

Dr. Vella Falzon concludes that on the basis ofaheve, ABB’s second objection
can not be accepted and ought to be rejected bsta matter of fact as well as a
matter of contract and lavv

Siemens’ legal representatives claimed that asrdegAdBB Sace’s third and final
objection, namely that the adjudicating committemust have concluded its
recommendations solely upon a comparison of theeproffered by the respective
tenderers, without any comparative analysis of tégpective systems offered by
either tenderet, it seems quite incredible that ABB Sace wenfaasas to raise this
particular objection when ABB Sace’s tendevas never and still is naactually
technically compliant”.

According to Dr. Vella Falzon,this objection was not proved by ABB during the
Appeal proceedings since no evidence was producedstain this objection. In fact
the only relevant testimony with regard to thigdhobjection was the testimony of
Professor Ghirlando who on cross-examination condéid that the evaluation of the
tenders was made in accordance with the tendesruldt was also confirmed that
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the evaluation of the technical side of the tendirts as soon as the second
envelope is opened and is normally concluded bytithe the price envelope is
opened and consideréd
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5.0 Key Witnesses (Salient matters raised during flic hearing
sessions)

Prof. R. Ghirlando (ex Chairman, Enemalta Corporation)

During his evidence and cross-examination, ProtseRaGhirlando confirmed that
he was not involved in the writing of the tendee@fications and adjudication. He
said that it was imperative that the Load Sheddisiem be implemented through
the Distribution Control System and that the originally offered by Siemens was
sufficiently complete for their purposes. Accoglio Enemalta Corporation’s ex
Chairman, the Load Shedding System was a cruaaleit of the whole station.

He said that the solution that Siemens offered 2véi®/0) station controllers linked
to a SCADA System. Such system was unavailaliatnalta. It was revealed
that in the absence of a SCADA System, parametinms@nvolving minor software
development / data inputting) was required sotiatoad shedding could be
provided within the Station Controllers.

Professor Ghirlando confirmed that this involved writing of software that could
be done in-house because Enemalta Corporatiorahamhgst its staff members,
programmers who were familiar with this type of gnamming.

Enemalta’s ex Chairman stated that Siemens hadedffévo solutions

» the first alternative, which was not acceptablEnemalta, contained only
one Station Controller and redundant communicatiags (which meant that
the system would not even offer 100% redundancgreldver, such system
needed two controllers);

* the second solution necessitated the use of twwBt@ontrollers with an
additional computer, hardware, firmware and a paogne.

Enemalta opted for the latter solution becausagmfcant change was required
and because it did not bring a change in Siemeaighal price.

When he was cross-examined by Dr. Vella FalzonfsP@hirlando confirmed that

in the original offer submitted by Siemens thereemgo substation controllers and
that they only needed to clarify the element ahpaeterisation, which consisted of
a few lines of software development. He declarad tlo hardware needed to be
added and therefore there was no amendment to 8sergginal tender. It was
acknowledged that the load shedding solution whieaable with the equipment
offered by Siemens through parameterisation origardtion. He said that it was not
tenable to state that the parameterisation woustl aoout 300,000 and 400,000
Euros.
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At this stage Prof. Ghirlando stated that Enentadich to resort to a formal tender
procedure in order not to be seen that it was famgwone entity as compared to
others.

He insisted that the tender was not evaluatedysolebrice. Evaluation was
primarily based on the three-envelope system.ctnah fact, the technical evaluation
was done when the second envelope was openede@pddhs were considered
when the third envelope was opened.

Mr. J.V. Spiteri (DG Contracts))

In his testimony, the Director General Contracésest that during the examination of
the technical documents of each offer, Enemaltdjsdication board realised that all
tenderers had missing and unclear technical infoomaf items which were of both
major and minor importance to this project.

Mr Spiteri claimed that the three envelope procedised to create friction between
Enemalta and the Contracts Department becauseyifwere to follow the law
scrupulously, no clarifications could have beengtdas offers were either
according to specifications or not. However, tagyeed on a policy and this took
into consideration the fact that, if a tender appédasically compliant,
clarifications could be sought to establish congkly that it was technically correct.
As a result, after the opening of the envelope it was normal to seek clarifications
because it would have been highly impractical tetbet. Had such a course of
action not been taken, no contract would have bgen awarded. So, if an
adjudication panel felt it necessary to seek dtaiions they allowed it to ask
guestions.

Mr Spiteri said that from meetings held with Enetaat was quite understandable
that theload shedding systemas evidently very important. As a matter of fatcis
the load shedding procedure which would very likehgure that a total blackout in
Malta and Gozo could be avoided.

As far as thdolted busbar connectiorge concerned, the General Contracts
Committee opined that its specifications restrictethpetition. As a direct result of
this, on &' August 2002, the General Contracts Committee éeldid refer the
matter to the Ministry of Finance for a decisiortenms of the Public Service
Procurement Regulation 1966. The Ministry seemeattept the arguments about
the question of thbusbarnot being proprietary and that it did not limithepetition.

Mr. Spiteri proceeded by claiming that the Gen@uatracts Committee wanted to

re-issue the tender at least to let these two bsdctlampete again under clear
conditions in a short time by way of a ‘selectiad’'c
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Mr Spiteri said that he discussed the matter agéim Ministry officials and decided
to “take the plunge.” As a consequence, the Cotemibllowed the instruction
given by the Ministry of Finance to proceed andepted to open Siemens’ offer
relating to the price.

Therefore, as stipulated in the Regulations, acediad to be published stating that
only one financial proposal was going to be operdsb, ABB Sace were informed
accordingly.

Following the publication of this result ABB Sac&lyed a complaint against the
exclusion of its offer.

On 28 November 2002, during a private hearing,ousiEnemalta and ABB Sace
representatives discussed the technical propatite joint system proposed by
Sace which consisted of a plug-in system. It waal#ished that Enemalta wanted
the busbar to be bolted on both ends for safetsorea

The Contracts Committee and Enemalta officials edjtbat

» the tender condition regarding the busbar connedieng bolted at both
ends could have been written more specifically;

» ‘Siemens AG to be requested to confirm that theydMee prepared to
provide the Station Controller solution for loadeshling at no additional
cost so that their unopened price would remain anged’;

» ‘ABB Sace to be requested to state whether thepraqared to supply the
switchgear with the busbar connections bolted ahIsades as insisted upon
and duly explained by the Enemalta engineers duhiegeview meeting and
this at no change whatsoever in their tender price.

At the end of that meeting it was decided to odea ABB Sace’s tendered price
since it was acknowledged that both tenders haectlefTherefore, provided that the
above conditions were met, the tenderer who hatelter price would have been
adjudicated the tender.

Mr Spiteri claimed that this was"tt for tat situation” wherein both tenderers were
given a chance to remedy their non-compliance.

On 6 December 2002 ABB Sace replied and agreewbtode the busbars as
requested by Enemalta and to supply them with mydes

On 9 December 2002, Siemens wrote a letter in wihiel stated:
“We confirm that we can offer the solution No.1@acling to our Fax from
17.04.2002. We can realize the load shedding immetith the solution Nr. 1 with

oneSubstation Controller to the offered price.”

On 10 December 2002 the Contracts Committee regeivetter from JRD Systems
wherein they stated that Siemens had confirmedieatequired load shedding
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solution could be achieved by utilising one Stat@ontroller already included in the
main offer. They also complained about General (2até Committee’s decision to

give ABB Sace a chance to conform to an esserdidlgh the tender specifications,

namely the bolting of the busbars.

On 16 December 2002, the Contracts Committee eefdhre replies to Enemalta to
enquire whether the financial proposals of botluésers could be opened and
published. However, Mr Spiteri said that the Cogpion’s Chairman reopened the
whole issue since apparently he was not convintadABB Sace could comply.

So, on 6 January 2003 ASL was informed that sineestmay still be additional
technical clarifications required from its principathe Contracts Committee was
prepared to open their financial proposal provittexy agree that this action on the
Committee’s part will not imply any de facto rigior them to be awarded the
contract even if their price turns out to be mateamtageous than that of their
competitors. The contents of this letter were ptaxtand agreed to by ABB Sace.

Subsequently, on"7January 2003, the Contracts Committee decidegéa the
financial proposals of both tenderers.

In reply to ABB Sace lawyer’s question about thiéedence in prices, the DG
Contracts stated that Siemens’s and ABB Sace’ssoffiemounted to Euro 4.765m
and Euro 6.835m respectively. He said that ABBeSaswitchboards were cheaper
but the Control and Protection Equipment was mapelsive than that of Siemens
by more than Euro 2m. This tender was estimat&andt 7m.

He added that on 23 January 2003 the Board of foiredecided to award the tender
for the Marsa Power Station Switchgear to Siemesiise their offer was cheaper
and in compliance with the specifications requested

The decision was communicated to the Contracts iDapat on 15 May 2003. In
his report Eng Albert Farrugia stated tHdte whole issue regarding the total
acceptability of Tenderer 1 to specification liesety with the question of the load
shedding system. Such item is a minor, non-comiphagrissue in the whole
system.’

Mr. Spiteri said that the Contracts Committee disewd the contents of the report
and agreetto open negotiations with T1 to try to obtain tbad shedding system as
part of the original offer without increases in trespective pricé. They did not
discuss ABB Sace tender because it was more exgensi

Mr Spiteri pointed out that there wasn’t suffici@sinsistency about load shedding
because initially Enemalta’s Engineers describeddhd shedding solution to
constitute a vital part of the system and the teaded then they considered it as a
trivial issue.

On 4 June 2004 Siemens were ipasition to confirm delivery of the solution with
two Substation Controllers and the load sheddimgfion in accordance with clause
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4.06.03.01 (GEN 500 — 17/June 200I)hey also confirmed that thégan realise
the desired function by paramaterisation in two Sation Controllers to the price
of’ their original tender offer

On 6 June 2004 Prof Ghirlando wrote to the D G (@mts) and recommended that
the tender be awarded to Siemens on the basie d@¢hthat they were according to
specifications and they had the cheapest offer

Ing. J.Farrugia (Enemalta Corporation)

In his testimony, Ing. Farrugia confirmed thatwes involved in the writing of the
tender specifications.

He said that Siemens did not carry out a site suwele ABB Sace did. When
asked by Dr. Desira about the scope of the siteesuDr Nicolai Vella Falzon
objected to the fact that it was not relevant #dbjection raised.

The Public Contracts Appeals Board decided in fawdisiemens’ legal
representatives ruling that this objection was drding raised now and it did not
form part of the original objections.

Also, Ing. Farrugia testified that, following the@@racts Committee’s decision on
ABB Sace’s appeal, they didn’t ask for a redesigoaoise their tender was not
disqualified on the issue of the busbar connectanig but also on other items
which did not comply with the specifications. Bpty to Dr. Desira’s question as to
whether he had ever told ABB that they had othend that were not according to
specifications, he stated that it was not withsndompetence to do so!

Mr. Farrugia confirmed that it was imperative thia system was implemented
through the Distribution Control System as per s&a4.05 and 4.06.03.01 of the
specifications. He claimed that although it wassgiale for Enemalta employees to
write the software, they wanted to opt for the &stia formal tender so that they
would not be seen as in some way providing addatiassistance to Siemens’ offer.

Ing. Farrugia also confirmed that

a. the redesigning of the basbar by ABB Sace was dersil as a material
change;

b. the Load Shedding function was now achievable;

C. nothing was changed since Siemens’ original ofécfiaa as
equipment/hardware was concerned,

d. in Siemens’ original offer there were two substatontrollers;

e. Parameterisation, which was required in the tenslas, simply the
inputting of data in a computer;

f. they needed different parameterisation / softwaithé absence of a
SCADA system.
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Mr. Bruno Opitsch (Siemens AG)

Mr Bruno Opitsch, was the last person to take tliress stand. He was cross-
examined by Dr Vella Falzon LL.D.

Siemens’ representative stated that he was invotvéds tender during
clarifications.

He declared that there was a misunderstanding bet&aemalta Corporation and
Siemens AG with regard to the load shedding salupi@vided by Siemens in its
original offer. He claimed that the term SCADA mea central control system, at a
nationalor locallevel, which was used to operate and control paligribution
systems connected to it. In its original tendentes offered two station controllers
operated and controlled by two Human Machine latw$ (HMI) or locaSCADA
systems. Enemalta misunderstood the original solut necessitate connection to
the nationaSCADA. He confirmed that in their original off@jemens were
referring to HMI or_locaSCADA system and not to a national SCADA because
from the tender documents they knew that Enemaltano SCADA. He confirmed
that the load shedding solution was always achievatih what they offered,
through parameterisation or configuration in thesadMI| (or SCADA) interfaces.

This misunderstanding continued when on 15 Aprii2the D G (Contracts) asked
Siemens whether the load shedding routioeld be programmed in the Station
Controller’, Siemens thought that Enemalta wanted the loadidgg solution to be
programmed directly through one or both Stationt@udlers connected down the
line rather than through the HMI's or local SCAD# ger the original solution
offered by Siemens . He said that this was theoready in their letter dated

17 April 2002 they proposed two “alternative sajas”, which both required a
change to the original offer.

Also, he declared that on the 4 June 2003 it wvatedthat Siemens had confirmed
the following:

‘Today we are in a position to confirm deliverytioé solution with two Substation
controllers and the load shedding function in aczorce with clause 4.06.03.01.

Nothing was changed and the misunderstanding viragheked.
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6.0 Letter (dated 15.10.2003) received by DG Conices from ABB
Sace’s lawyers

In conformity with the ruling given during the pubhearing, this Board decided to
ignore the contents of the letter dated Gctober, 2003 addressed to the DG
Contracts a copy of which was forwarded by thestatt the PCAB. This Board
opines that new objections or grievances shouldaeallowed to be submitted once
the reasons for objection would have been formallymitted and a subsequent
deposit paid accordingly.

Similarly, during the hearing, this Board had upospecific request made by ABB
Sace’s legal representatives, formally ruled inlétier’'s favour when Siemens’
lawyers tried to introduce new objections referriag

* ABB Sace having been allowed to make a substaati@ndment to their
original tender offer by re-submitting a new busté@sign and that this new
busbar design is still not type tested

Unofficially, Dr. Vella Falzon had also mentiondtht he would have other
objections to submit to this Board including

» ABB Sace still being non-compliant on a numberriical issues

» ABB Sace being allowed to proceed to the third estafghe tender process
even though without prejudice, and, consequerdljodge this Appeal

» Siemens not being a party to the review proceedieggsin November, 2002
and their first and only opportunity to registeeithgrievance with regard to
this issue being in the course of the Appeal proicgs brought by ABB
Sace.

The PCAB had abided by their ruling and stressatltthis applied to all parties
concerned.
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7.0 Public Contracts Appeals Board: Findings /
Recommendations
The Public Contracts Appeals Board
* having heard the verbal submissions of Dr. N. Reaird Dr. N. Vella
Falzon, legal advisers representing Messrs. ABR &ap.a and Siemens AG

respectively;

* having hear the evidence submitted by withessesglya

Mr Joseph V Spiteri DG Contracts

Profs. Robert Ghirlando Ex-Chairman, Enemalta
Corporation)

Eng. Joseph Farrugia Enemalta Corporation

Mr Bruno Opitsch Siemens AG

» having perused the final written submissions presgthy the two legal
representatives

examined the grounds of the appeal in terms obHbjections raised by Thake Desira
Advocates acting on behalf of ABB Sace S.p.a, ngmel

a. The offer presented by Siemens was not inffidlisérict compliance with
tender specifications.

The Board cannot but agree with this thesis. Hawvéwve evidence that was
presented revealed in an abundantly clear manaenthone of the two tenderers
concerned had made an offer which was perfecttpmpliance with the tender
specifications.

Indeed the DG Contracts confirmed that meetingstiesh held on the 28
November 2002 with representatives of ABB SaceaStp.discuss the existing
inconsistencies. Following this meeting both terdesubmitted that they would
each be taking action to correct the perceiveccafcies such as to render their
respective offers fully compliant with the spediiions of tender.

It must be said at this stage that this Board, fteenevidence heard and which it
considers to be completely reliable, feels thaftublem with the load shedding
solution as offered by Siemens AG did not requiterations which were of
sufficient material substance as to disqualifyrthél. On the other hand, the
changes which were required of ABB Sace S.p.a. ekeachigher order of
magnitude.
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b. The specifications contained in the Tender docusyeelating to the Control
and Protections System, were too vague and gaedaiconflicting
interpretations by competing tenderers.

The board feels that it cannot accept this theSigely the correct time to raise this
complaint would have been during the period leadipgo the closing date of the
tender.

If indeed the tender had missing or vague spetifioa this constituted a problem
which extended to all prospective tenderers ansd tldi not spoil the concept of a
level playing field. Any clarifications requestbdfore the closing of tender
regarding the specifications would also have beadaravailable to all prospective
tenderers and thus would have maintained the E\@irness required in such
matters.

C. The Adjuticating Committee’s technical analysishef respective offers did
not include a proper appraisal of ABB Sace’s tecainoffer.

This Board is satisfied that the point when it wlasided to open the third envelope
and, therefore, when the prices for each bid wevealed, only occurred following
meetings and correspondence as a result of whithEieemalta and the Contracts
Committee were satisfied that the offers of bothBABace and Siemens’ would be
in compliance with the tender specifications if #tgudication were to go in their
favour.

As regards the objection raised verbally duringhtbaring by ABB Sace’s legal
representative, namely that Siemens AG had notwaad a site visit prior to
presenting their offer, the Public Contracts Appé&dard decided that this objection
could not be taken into account as it was not ohetlin ABB Sace’s original letter
of objection.

On the above considerations the Board cannot fgadfiin agreement with any of
the grounds of objection raised on behalf of ABB&and confirms that the

adjudication of the Tender in favour of Siemens W& made in a correct and fair
manner and should therefore be allowed to proceed.

Alfred R. Triganza Anthony Pavia Edwin Muscat
Chairman Board Member Board Member

Date: 01.12.2003
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